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Appellauts’ Reply Brief is largely devoted to 
criticisms of appellees’ brief, and it imay perhaps 
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appear to be merited. The record, however, shows 


that appellants made no service of their opening 
brief until the 27th day of September and the trial 
of the suit was set for the Sth of October, 1915, 
thereby in effect allowing appellees but seven days 
within which to prepare, print, serve and file their 
auswer brier, and! this (commas ss case ssviletousune 
printed abstract alone includes at least 500 pages. 
Counsel for appellees therefore feel no disgrace in 
confessing to anv inperfections that may exist. 


The appellants’ counsel laboriously but unsuc- 
cessfully argue that appellees have abandoned their 
original claims in this suit and have now switched 
to something else. Whether the original agree- 
ment is to be designated a partnership or tenaneyv 
i common, or what not, the question 1s, does the 
evidence and law support the decree? Even though 
there may be some uncertainty as to the classifiea- 
tion of the contract, we find a long line of Oregon 
decisions cited on page 42 of appellees opemng 
brief, supporting the rule that whether the relation 
of partners or co-owner exist, the rights of the par- 
ties are the same, and though the relations of the 
parties may be improperly characterized, an ac- 
counting will be proper if they sustain such rela- 
tion to each other as that equity may assume juris- 
distion. 


Appellants also indulge in considerable criticism 
of appellees’ statement of the facts set forth in 
their briefat pages / to 9y-all apparently beeqiie cat 
did not conclude with, possibly, these or similar 
words: ‘‘By reason of which thev and their prede- 
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cessors were to, and did, acquire an undivided one- 
half interest 1n the booms and the right, franchise 


or easement to raft and boom logs upon the Jand.’’ 
This criticism may be merited so for as the state- 
ment, itself, is concerned, but the Court has before 
i tie pieadmies, the evidence aud the whale sease 
to consider, not merely the statements of counsel. 
In order to appease counsel we would respectfully 
ask the Court to consider those words incorporated 
Metne orieimall. 


Appellees do not call upon the Court to assume 
anv facts 11 this case uecessary to support the de- 
cree of the lower Court. Thev claim, however, 
that the evidence as shown by the record does jns- 
Minemnecdecree. 


Appellants’ objection at page 11 as to the lan- 
onage cuiployed in appellees’ brief at page 20 
thereof, seems strained. True, it would be absnrd 
for appellees to attempt to establish their case by 
reason of the bill of sale referred to, but the Jan- 
guage used in that bill of sale (Exhibit 8) is cer- 
tainly corroborative in that it shows at the time it 
was nade (1884) what the parties Klahn and Ber- 
Mittieliad 10 tier intids with reference to: “propeiny, 
rights in these booms. 


The printed abstract does not show these various 
bills of sale that were introduced to be ackunowledg- 
ed, the reason for which is not apparent, as an in- 
spection of the exhibits themselves, however, will 
establisin that fact. 


Beeause appellants’ brief states appellee” Bermitt 
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did not testify that the original parties had some 
interest in the booms, does not establish that to be 
the fact. Bernitt’s testimony on pages 138-139 
and Wulff’s testimony at pages 135 to 138 of the 
transcript shows conclusively that they did so testi- 
fv, as well as at other places in the transcript. 


Appellants’ counsel’s sinule as to the writer of 
appellees’ brief being like a hen trying to hatch 
out door knobs is amusing, but to apply it in the 
manner he evidently intends one must be stimula- 
ted) by fair over lierted sy iinaciiatie nese! nemo: 
things entering into this case that could be similar- 
ly characterized are the mnsleading conclusions, 
theories and statements contained in appellants’ 
brief, made apparently in the hope that he will be 
able to muddy up the water and thereby cause the 
eal issues and facts to be lost sight of. 


Counsel challenges appellees to show where the 
testimony supports the statement that Dean & Co. 
was to have one-half interest in the booms and the 
ratters the other half. “Appellees would aeai re- 
fer to the testimony of KE. W. Bernitt at pages 138 
aud 139 of the transempl, Sle sayeutiat | lerchamt 
told him Young and Wulff were to take a half in- 
terest 1n the booms and tried to induce the witness 
and! Klali to-go and tale fount ies aiicleeet 
Wulff and Young have the other fourth. Possibly 
counsel will still insist that appellees should go 
further and indicate the words used and pages of 
trauscript to show that Wulff and Young and 
Klahn and Bernitt did go into the enterprise. If 
so, attention is called to pages 135, 142, 143, and 


Py rOltne transcript: 


Question one, attempted to be set up by ap- 


pellants in their reply brief is, did appellees sustain 
their burden of showing the original agreenent 
inade the raftsmen jot owners or cotenants with 
E. B. Dean & Co. in the real property? Other 
than the right to build, maintain and operate the 
booms thereon, appellees have claimed no title or 
interest in the land. The evidence just referred to 
AWorercleat)\ estabiishes the tact that trey sentenced 
upon the land at the solicitation of E. B. Dean & 
Co. joined in and coutributed to the enterprise of 
building the booms with the understanding that 
filey sere to have am interest in then and) tiey. 


the rafters, have continued to operate them from 
omere 1905, abot 25 years. 


The answer to their second question 1s given by 
the same evidence which settled the first. 


Tn answer to the third question. The statute of 
frauds does not apply. The contract upon which 
fiicestitas based 1s at executed contact So Taras 
appellees are concerned. There was nothing 
further for them to doin order to have their in- 
terest in these booms. Equity will not allow the 
statute to be used as a cover for fraud. (Appellees 
brief pp. 46 to 49) 


Answering the fourth question. The facts dis- 
closed by the testimony show the appellees have 
been in possession of the booms, exercising the 
Ten outs they low claim, 1. ¢) tiatetliey miave 
had exclusive possession for catching logs and 
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timber, and making up rafts of logs and exercising 
the sole right of taking the timbers therefrom to 
the mills, and maintaining and operating them for 
not less than twenty-seven years. That Smith did 
lot have the property exanmined! tomcce stimamrceme 
was 11 possession, and appellees were in actual 
possession at the time he claims to have purchased, 
aud he continued to allow appellees to operate the 
boonis as formerly for all of that season aud also 
the next without controversy, (Appellees’ brief 
pp. 50 to 60). 

AS to then ls question, tiat sormwnetiermt lie 
ouster was in 1908 or 1909. It 1s conceded there 
is testiniony to the effect that the appellant Smith- 
Powers Logging Company by A. H. Powers told 
appellees that a reiused tomneccomzemunen mca 
some time in the fall of 1908. The old adage 
‘‘Actions speak louder than words’’, may not be a 
quotation from any of the learned text writers, vet 
it is a common sense term to use in interpreting 
the acts, doings and sayings of men. This is ap- 
plicable here beeause the testimony shows that 
these appellees did continue in the actual use and 
eccupaney of the booms alter snc statenrentuty 
H. Powers on behalf of the Snuth-Powers Logging 
Conipatiye) 1 hey did enter ime poccesciommot thc 
booms, cateli logs therein, sort logs and raft logs 
therefrom during the fall and winter of 1908, and 
also the Spring of 1909, without objection on the 
part of the Smith-Powers Logging Company or any 
one else, but with its apparent encouragement, al- 
though appellants indy have trad iienm there alco 
doing sinilar work (See reference to pages of trans- 
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eript giyen at page 81 appellees” answer brief). 
But after the work of the season was done and 
these rafters attempted to collect their portion of 
earnings, they were not only prevented from ob- 
finn nem Money wile) then sivercsteinlmnale 
booms had earned for catching logs, but also for 
rafting the logs to the mills, not only logs going to 
the Smith mills but to the mills of the Simpson 
Wrmber Co. aswell. [his then is the timneswhem 
Micmciiaimotster took place Tivthe appeilams. 
after uotifving them that thev did not reeognize 
their claims on the booms, had refused to permit 
the appellees to enter into the possession of the 
booms and work 1n and around them the same as 
formerly it might then be elaimed with at least 
some snial] degree of probability that the ouster 
Cccinreanm 1905. lo illmstrate; i thesewappeliccs 
should bring au aetion or suit involving the ques- 
tion of ouster, and should rely and base their ac- 
tion upon the statement of the appellants that they 
didemot recognize any claun of appellees ithe 
premises, but the evideice disclosed the fact that 
appellees continued to enter in and upon the pre- 
iises at will and operate the sanie as formerly, 
certainly no court would sustain them in their con- 
tention of ouster if an issue were raised by a denial 
of it. 


Answering question six. This would seem to 
have been answered at pager 82 to 84 inclusive of 
appellees’ brief, but in further explanation we 
might add: 


It is true appellees are claiming the use of the 
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boonis after it is claimed they were repaired under 
the requirements of the government and govern- 
ment permits issued. ‘This use, however, continu- 


ed for about one season; at the end of that time the 
aetual ouster took place in 1909 and the Court has 
allowed appellants to keep those booms with all the 
improvements, permits, ete., awarding appellees 
the paltry sum of $1000.00 in leu of their interest. 
Appellants, however, are not satisfied; they desire 
appellees should pay for half of those improvements 
too, with a result that they could bring appellees 
out in debt, thereby not only appropriating ap- 
pellees’ property and rights, but imposing apen al- 
ty, a addition, for elamnine ani imterest a l hevea 
parently want to go into a community and ap- 
propriate such property as they desire, and if the 
owners protest, punish them for protesting and 
claiming their own. As proof of this, counsel re- 
quests the Court to read paragraph XX of appel- 
lants’ answer at page 61 of the transcript, and con- 
sider it in the light of this statement, together with 
the evidence submitted. 


Their position, from any standpoint it ean be 
considered, 1s unfair and inequitable. The evi- 
denee shows the improvements claimed to have 
heen made by appellantse were Mademsmtholtmiiie 
aequieseenee or consent of appellees; they were 
Piven NO voice Mite Miaiter seMlnenmlcitonslan mene. 
or anything else. Itis obvious that at the time ap- 
pellants began to make said improvement they did 
so with the purpose of ignoring appellees’ interests. 
In other words, they had their feet in the trough 
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and proposed to occupy the whole of it and crowd 
appellees out, with just as much consideration for 
right and wrong and the interest of others as a hog 
a Keel Gunptes 


Appellants have not intreduced any evidence 
from which the Court could say what was necessari- 
ly spent by thei in the improvements clainied. 


But, supposing appellants did repair and enlarge 
the boonis at an approximate expense of $31,450.00 
with the acquiescence of appellees, those additional 
unprovements would not in equity belong to ap- 
Pellees vsti] they at least satished appellants: as. to 
the cost of their half, nor would the fact that ap- 
pellauts had inade them entitle them to ignore ap- 
Pellees titerest, so that at tle “tine” the waccuall 
ouster took place the question to be settled would 
be, what was appellees’ imterest worth? Vt they 
owned a half interest in the improvements or were 
liable for a half of their cost, the value would be a 
half of the $31,450.00 added to half of the value of 
the old boom, to-wit, $1000.00 as set by the Court. 
Bite tier Wadiet paid for them sidiswvere = m6t 
ale tor then: the valuerronld bev. lali ore te 
figure they were worth without those inprove- 
ments. Accordingly then, if the Court should 
have fonnd that the booins were worth $33,450.00 
with the improvements added, and that appellees 
should pay for half of the 1mprovemeuts or give ap- 
pellants credit therefore, this $15,725.00 deducted 
froin the half of $33,450.00, to-wit, $16,725,00, 
would leave the $1000.00, which 1s exactly tue re- 
sult of this decree. 


Uh 


This, however, 1s not satisfactory because appel- 
lants want not only to appropriate appellees’ in- 
terest and all the improvements, but to compel ap- 
pellees to pay for half of “thew improvententsastco: 
In other words, having spent $31,450.00 on the im- 
provements wich they keepmaind ciation clk 
own, and the Court having awarded appellees 
judgment of $1000.00 for their half interest, they 
conteid in theory the Court should go farther and 
also award appellants a judgment of $15,725.00 
agaist appellees, thereby leaving them $14,725.00 
mi debt to appellants: "hore what) 6 ecincomitiey 
dare raise their voice 1m) proves against the taki] 
of their property. This may seem like equity to 
some people with predatory instincts, but it will 
hardly) pass iin a) Conn or | tcuice: 


It 1s Somewhat refreshing to find that appellants 
Rovner, Ali oni Zl ile Me nec iy abel eee, 
that a tenant in common cannot enforee contribn- 
tion if he asserts ownership of the entire title. 


ne tee Wisner ners, Cee, ees SS EO, is 
setting forth the rule as to contribution between 
tenauts in common. He lays down the positive 
Tule that a ténanteclaimimne a herenee melee nmion 
enforee contribution agaist his eo-tenants. Appel- 
lants seek, however, to modify this by quoting an- 
other rule stated in the following language: 


~ Conversely, if lie is called mpon for an ac- 
couuting of the rents and profits, he 1s to be 
allowed for advanees properly made, ete’’. 
Conversely of aliat? hy endime tite wrec canna 
part of the sentence to wiiel) the above beloie> mime 
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find the writer stating the rule that 


“Where a tenant in common claims contribu- 
tion from his co-tenants for improvements 
made by thin, le must share with then vtlie 
rents aud profits received by him, and = con- 
WelSeI\ascle 


Is not such an attempt puerile? 


Appellants by their plea assume the defense that 
pelices ave and had ne interest m thew apern: 
and claim thev ousted them from possession in 1908. 
ireComtinds the onster took place 11 1908 sind 
awards them a portion of the earnings of the booms 
between those two dates. Appellants still denying 
Riese pelleces say, well we Wayveucpcitm as) @iemer 
money ou the boonis, and they must pay for half 
of the tmprovements. Under their theory, we have 
momiterest, they keep the boots yet. cl«menan 
for fixing them anyhow. Such a contention is re- 
diculous, and if successfully maintained in any de- 
gree would be worse than affording a common 
eneumriiier protection i) the enje;nient mole iis 
stolen plunder. It, 1n effect, imposes a punish- 
ment on appellees for attempting to regain what 
has been taken. 


Appellants claim that this case is based on ques- 
tions of fact, not of law, and then proceed to imis- 
Stemne iicts,  lipon pares 1D minde20or ms tilemsne= 
ply brief they dwell emphatically and insistently 
Hipotmuiattnevecliiil to be tacts tliataicamnatem es 
Pee vierchant as receiver sold the entire propennset 
if le Dean < Company, mclitcdine the spoons esto 
GiesVean Iumber Conmmaiv. -Appellantoaliage al 
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ulterior motive undoubtedly in making this claim. 
They wish to overcome the testimony of the appel- 
lees to the effect that they Miadiy possescioiuno! mune 
boom properties at the time it is admutted that C. 
HY Merchant wasteceiyer for 65 Weamcem eam 
pany. The question, however, of how the Dean 
Lumber Company acquired its title to this property 
is not in evidence. Tithe appellants first bitel ye 
find a statement which was overlooked by appellees’ 
couusel at the time of preparing their first answer 
brief. There at page 51 is contained the statement 
that Dean Lumber Company took title in the re- 
ceiversiiip proceedings trom’ ©, He Mlerchamtiasene- 
ceiver or He B, Dean Company sabont st laren 
1903.5 die statementmsetiiatmuie =i iiiecom © meee 
Dillman so testified. That is unqualifiedly untrue, 
and an attorney as fanuliar with the chain of title 
to this property as the appellants “attonmey ic,ecam- 
not state such as a fact without presumably know- 
ingly misstating it. A perusal of Mr. Dillman’s 
testimony as set forth in the transcript on pages 
464 to 467 will not disclose anything of that kind, 
neither will lis cestimon sonic simetiic ncace. 
While it 1s not within the province of the attorneys 
for appellees to incorporate their testimony into 
this brief, they wish to insistently urge that sich a 
Statenient docs notappeal miitince Tecomd anda: thei 
did “appear, , 1s titi Wess DiMineaestectiined mattiat 
Merchant told him he had possession of that 
property as receiver. Dillmaniwas appellamte) wit- 
ness and apparently a very much interested party. 
But the facet 1s ihat all the otter testimon. 1m the 
case of both sides show that these rafters and their 
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predecessors, at all times had actual possession of 
the booms. They operated them to the exclusion 


of all other persons, and the Dean interest never at 
any time sought to take actual possession and 
opericiiem.  Cnder those cireniisiuces, sic: 
H. Merchant as receiver had any possession, it was 
constructive, through and by reason of the actual 
possession of his co-tenants, these appellees. 


Appellants’ objection that appellees are nmable 
to take a stand as to whether a partnership continu- 
ed to exist on down through the many years which 
they had possession of the booms or not is unim- 
portant. The Appellees have plead the facts in 
Miewedcess and the testimony shows the ticts, 
Those facts, in the opinion of appellees’ counsel, 
Slipooruine tieon, of al partnersinpeim tem bec. 
mng, but whether the partnership continued one 
heaton cow to the time of the alleced ouster mor 
whether or not a partnership existed originally 1s 
not material. The material point is that the pre- 
decessors of the appellants induced these appellees 
aud their predecessors to enter upon lands belong- 
ing to them and contribute and join with them in 
the construction of log booms upon the premises, 
mith the understanding they were to have at i1- 
terestaitn tein. 


Appellants also make the positive statement that 
Deane leiiniber Company “expressive! icedauo 
necomnize tae riolts on owners clamned sna tre 
raftsmen. That is also a misstatement of fact as 
there is absolutely no such testimony. Dean Laun- 
Dee o. Never at any tinle ive Tomei wohel sim 
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formation to these appellees, and the most thorough 
search of the abstract and testimony will not dis- 


close any such evidence. 


Throughout their brief appellants continue to re- 


State as a fact that OC. hls Were aneesmtecer ere 
sold the property to Dean Lumber Company, and 
upon that false statement proceed to base many 
phases of their ajcument.) Itvicmitie. vlrateeciny 
sequent to the purchase of the Dean & Co. proper- 
tv by Dean Lumber Company appellees knew wor 
it. But there 1s no evidence showing that appellees 
ever knew that the transfer covered their interest in 
the boom, nor that Dean Lumber Company claimed 
it did, nor were they even disturbed in their posses- 
sion or management of it in the slightest. The 
evidence shows conculsively that they continued in 
their possession, operation and management of the 
booms the same as formerly. Then why should 
they question any transaction that may have taken 
place between the heirs of tlie members of «ie snim 
of HB. Deana Covomreven Ghee Werclite 
receiver, and Dean Lumber Co. Under what rule 
ol law thei conidmappeliicessia ves bcenealic die to sea 
TAtiHCALION ol Arsaletol tet Inhercctmtomy calle mi. 
ber Co? Certarnly there is iene wexcent possi, 
the rule of might, so insistently sought by appel- 
lants to be applied in this case, and by corporations 
of like character in dealing with small private in- 
terests. 


Appellants claim the Goce laduceai their dace 
and were getting ima worse state of repair each 
vear. Even though this was true, does it) justiiy 
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appellants in their attempt to unlawfully ap- 
propriate appellees’ interest in them? It may be 
that the booms were getting older, but the testi- 
mony shows they were at all times kept in a_ suf- 
ficient state of repair to handle the business, down 
to the time appellants songht to increase their 
capacity. There is no testimony showing any 
material loss of logs and timber out of those booms 


until Smith-Powers Logging Co. began to tinker 
with them. 


As to whether Mr. Ingram or other parties testi- 
fied to his or their being in possessson for Smith- 
Powers Logging Co. during the winter of 1908- 
1909, does not establish that to be a fact. Appel- 
lees saw men there at times, and at other times no 
Slices once there bunt themselves and tiene cies, 
(Trans. pp. 447 and 448). 


In conclusion, there is one 1mportaut point which 
the Court took cognizance of. That is while ap- 
pellants lave conceded that they kiew of appellees’ 
claims to the booms in 1907 still Mr. Powers  testi- 
fied that he told appellees to go ahead and handle 
the booms for the season in the fall and winter of 
1907 and Spring of 1908 as formerly. Whether 
Ni Powers miade sitch a stutenient to tien igminet 
material. fle did it certainly shows an ac- 
quiescence and acknowledgement of appellees’ 
claims. It may be that if now permitted the wit- 
ness would, in explanation, testifv that he told them 
that before he knew of their claims, bnt the fact re- 
mains that the pleadings admit knowledge of the 
appellees claiins in October 1907. “Paracriplin it 
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of Answer (pages 55 and 56 of Transcript, ) and the 
testiniony of the witnesses Miereem,, Otenpeer oer. 


atid Beriitt establish if to be w tactey) VYetwmnecanc. 
less of such knowledge, appellants permitted ap- 
pellees to continne in the possession, control and 
operation of the booms the same as formerly with- 
out interference until the end of the 1907-1908 raft- 
ig season in the spring or summer of 1908, and 
even pernitted them to take possession of the 
boonis and catch logs, make up rafts therein and 
raft logs therefrom down to the end of the follow- 
ing rafting season, the spring of, or begining of 
suniuner of 1909. 


Counsel becomes quite mellow and considerate in 
EouCMsioN. le Ise willie stoTGivemappeiice mtn. 
benefit of the donbt and say the rafters did not in- 
tend to become grafters, but that they sincerely be- 
lieve from their association with the old booms for 
SO ili years that hie. solely sist sulavcmsc one 
kind of property rights in them. This is so con- 
ciliatory and generous that possibly if appellees 
were not compelled by the necessities of a strenuous 
existence to exercise their natural instinets of self- 
Preseiv ation, (ley imielit  ineondc mOtutOuNpe atta 
done my politeness aid liberality caw lalkewtirecc 
booms, the result of twenty-eight vears of our work 
atid effort. 6) Ves, tale all oi spropeit ut ecomeT 
sav so unkind a thing about us. 


In glaneitie over appellees Statement of te c1ce 
as contained in their first brief, counsel finds that 
ol page 3 it 1s stated that. Gb. Dean Company 
was to and did pay 25 cents per thotisand fect board 
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Merce, tol saw logs and l-sthvol ween per linea! 
foot for piles for its own timber caught and handled 
through the booms. ‘The ‘‘1-8th’’ of a cent there 
Reletmca toisan error. Lie Conmlamtmaileges it 
Posemiedth ol a cent (Par, XPV, ps Trance) and 
ine Auswor Cie Vee sl iene) acing 1. 
The testimony at page 149 of the transcript also 
shows that the price was 1-4th of a cent, and ap- 
pellees would respectfully ask the Court to consider 
iieonomdl birel amended im that respect. 


Soutscliorappelleées are still of the opimiane that 
the lower Court’s decree should be sustained. 


Respectfully submitted, 
We Ue DOUGiFS 
JOSIP. ie BU IL,, 

Attorneys for Appellees. 


